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Those Supreme Court Labor Decisions 


The United States Supreme Court has aroused 

much criticism of its policy in recent labor de- 

cisions, notably in cases decided November 22 

and January 17. The points at issue are not too 

readily seen and it seems important that they 
should be understood. 


The Court decided on November 22 two cases involving 
the Cafeteria Employes Union, Local 302 (New York). 
The Court received the cases on writs of certiorari in 
order to determine whether injunctions which the New 
York Court of Appeals had upheld exceeded the bounds 
of state power as defined by the Fourteenth Amendment. 
Mr. Justice Frankfurter delivered one opinion in the two 
cases. 

The opinion summarized the facts as found by the state 
Court of Appeals. In one case the petitioners, “‘a labor 
union and its president, picketed a cafeteria in an attempt 
to organize it. The cafeteria was owned by the respon- 
dents, who themselves conducted the business without the 
aid of any employes. Picketing was carried on by a 
parade of one person at a time in front of the premises. 
The successive pickets were ‘at all times orderly and 
peaceful.’ They carried signs which tended to give the 
impression that the respondents were ‘unfair’ to organized 
labor and that the pickets had been previously employed in 
the cafeteria. These representations were treated by the 
court below as knowingly false in that there had been no 
employes in the cafeteria and the respondents were ‘not 
unfair to organized labor.’ It also found that pickets told 
prospective customers that the cafeteria served bad food, 
and that by ‘patronizing’ it ‘they were aiding the cause of 
fascism.’” The other case was similar differing only in 
the fact that “pickets were found to have told prospective 
customers that a strike was in progress and to have 
‘insulted customers . . . who were about to enter’ the 
cafeteria.” 

It should be remembered that an injunction proceeding 
involves “equity” and the legal principle is that relief of 
this sort is granted when the petitioner has no adequate 
remedy at law for imminent damages. In this case the 
state Court had found that there was no labor dispute 
within the meaning of the New York equivalent of the 
Norris-LaGuardia Act and an injunction was granted 
restraining the union “in broad terms from picketing at 
or near respondents’ places of business.” The Supreme 
Court reversed that judgment. 


This decision has been severely criticized, particularly 
because of Justice Frankfurter’s statement that “to use 
loose language or undefined slogans that are part of the 
conventional give-and-take in our economic and political 
controversies—like ‘unfair’ or ‘fascist’—is not to falsify 
facts.” This, however, seems to have been taken out of 
context. He also said: “Certainly, in a setting like the 
present, continuing representations unquestionably false 
and acts of coercion going beyond the mere influence 
exerted by the fact of picketing, are of course not con- 
stitutional prerogatives.” The particular point was that 
the injunction under review was “a prohibition as unre- 
stricted as that which we found to transgress state power” 
in the Swing case, which involved the A. F. of L. “The 
Court here, as in the Swing case, was probably led into 
error by assuming that if a controversy does not come 
within the scope of state legislation limiting the issue of 
injunctions, efforts to make known one side of an indus- 
trial controversy by peaceful means may be enjoined. 
But, as we have heretofore decided, a state cannot exclude 
working men in a particular industry from putting their 
case to the public in a peaceful way “by drawing a circle 
of economic competition between employers and workers 
so small as to contain only an employer and those directly 
employed by him.’” 

Concluding, Justice Frankfurter referred to the Mead- 
owmoor case in which the equity power of a state had 
been sustained “because the record disclosed abuses 
deemed not episodic and isolated but of the very texture 
and process of the enjoined picketing.” But in so deciding 
the Court had pointed out “that the power to deny what 
otherwise would be lawful picketing derives from the 
power of the states to prevent future coercion. Right to 
free speech in the future cannot be forfeited because of 
dissociated acts of past violence.” 

It would seem, therefore, that popular interpretation of 
this decision in which there was no dissenting opinion has 
been wide of the mark. 


Il 


On January 17 Mr. Justice Rutledge delivered the 
opinion of the Court in the case of The Brotherhood of 
Railroad Trainmen, Enterprise Lodge, No. 27, vs. Toledo, 
Peoria and Western Railroad. The question at issue, 
occasioning the writ of certiorari, was whether the Dis- 
trict Court had properly issued an injunction restraining 
the respondent’s employes—conductors, yardmen, engine- 
men and firemen—from interference with its property 
and operations by violence or threats of violence. The 
case arose “out of a long-continued labor dispute relating 
to working conditions and rates of pay. Negotiations 
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between the parties, beginning in October, 1940, failed. 
A long course of mediation, with the aid of the National 
Mediation Board, resulted likewise. Accordingly, on 
November 7, 1941, the mediator proposed arbitration 
pursuant to the Railway Labor Act’s provisions... . Both 
parties refused. Thereupon, as the Act requires, the 
Board terminated its services.” After the interval of 
twenty days stipulated by the Railway Labor Act the 
company posted its increased schedules. In the interval 
a strike vote was taken and the date for the strike had 
been set. 

All this happened in the early winter of 1941. The 
bombing of Pearl Harbor on December 7 led the Railway 
Mediation Board to intervene again and urge a settlement 
of the dispute, without result. The employes, at the 
Board’s request, had postponed the strike indefinitely, but 
conferences failed to produce any agreement. On Decem- 
ber 17 the Board again urged arbitration. This time the 
employes accepted but the company refused. The Board 
repeated its effort at the last moment but was unable to 
win the employer’s assent. 

In contrast to the cases reviewed above there was 
considerable violence which the opinion describes thus: 
“Picket lines were formed. Respondent undertook to 
continue operations with other employes. It employed 
‘special agents’ to protect its trains and property. Clashes 
occurred between them and the working employes, on the 
one hand, and the striking employes on the other. Various 
incidents involving violence or threats of violence took 
place. Some resulted in personal attacks, others in 
damage to property and interruption of service. The 
respondent sought the aid of public authorities, including 
the sheriffs of counties along its right of way and police 
authorities in cities and towns which it served. Some 
assistance was offered, but in some instances the authori- 
ties replied they had forces inadequate to supply the aid 
respondent requested and in others no reply was given. 
The parties are at odds concerning the extent of the 
violence, the need for public protection, and the adequacy 
of what was supplied or available. But the findings of the 
District Court are that the violence was substantial and 
the protection supplied by the public officials was inade- 
quate.” These incidents continued for about a week. On 
January 3 the company filed complaint asking for a 
temporary restraining order which was granted, followed 
by a temporary injunction. The case came to the Supreme 
Court on appeal from the judgment of the Circuit Court 
of Appeals. 

The Supreme Court selected one issue only on which to 
make a determination, namely, whether or not the com- 
pany had made “every reasonable effort to settle the 
dispute as required by the Norris-LaGuardia Act.” The 
Court held unanimously that it had not, reversing the 
judgment of the Court below. The section of the Norris- 
LaGuardia Act in question is Section 8: 

“No restraining order or injunctive relief shall be granted to 
any complainant who has failed to comply with any obligation 
imposed by law which is involved in the labor dispute in question, 
or who has failed to make every reasonable effort to settle such 
dispute either by negotiation or with the aid of any available 
governmental machinery of mediation or voluntary arbitration.” 

Here again there has been much confusion in interpre- 
ting the opinion. The New York Times said editorially on 
January 22, after summarizing the judgment: “Is not the 
practical effect of this decision, in fact, to impose uni- 
lateral compulsory arbitration upon the railroads, while 
the unions remain free to accept or reject arbitration as 
they please? For if a railroad refuses the ‘voluntary’ 
arbitration under the Railway Labor Act, the Supreme 


Court says in effect that the strikers may thereupon 
proceed with destruction of property, sabotage and vio- 
lence without the restraint of any injunctive protection 
for the road.” 

However, the reasoning of the Court should be noted 
closely. It declares that Section 8 of the Norris-LaGuardia 
Act imposes two conditions: “If a complainant has 
failed (1) to comply with any obligation imposed by law 
or (2) to make every reasonable effort to settle the 
dispute, he is forbidden relief. The latter condition is 
broader than the former. One must not only discharge 
his legal obligations. He must also go beyond them and 
make all reasonable effort, at the least by the methods 
specified if they are available, though none may involve 
complying with any legal duty. Any other view would 
make the second condition wholly redundant. It clearly 
is not the section’s purpose, therefore, by that condition, 
to require only what one is compelled by law to do.” But 
does not this impose compulsory arbitration? On the 
contrary. ‘“Respondent’s failure or refusal to arbitrate 
has not violated any obligation imposed upon it, whether 
by the Railway Labor Act or by the Norris-LaGuardia 
Act. No one has recourse against it by any legal means 
on account of this failure. Respondent is free to arbitrate 
or not, as it chooses. But if it refuses, it loses the legal 
right to have an injunction issued by a federal court or, to 
put the matter more accurately, it fails to perfect the 
right to such relief.” (Italics ours.) 

It is explained at length that the purpose of the Norris- 
LaGuardia Act—and the Congressional debates are cited 
in some detail to support the interpretation—was to limit 
sharply the availability of court injunctions in labor dis- 
putes. Congress evidently knew just what it was doing, 
whatever may be thought of its wisdom. It refused to 
make the occurrence of violence in itself a reason for 
granting an injunction when all possible means of settle- 
ment had not been tried. A supporter of the measure in 
Congress interpreted it as implementing the “clean hands” 
doctrine of equity. Mr. LaGuardia himself linked the 
measure directly with the Railway Labor Act. 

The whole matter seems to boil down, therefore, to 
this, that the Supreme Court without a dissenting vote 
interpreted a law as exempting the union in the given 
situation from the application of a court injunction. In- 
deed, the New York Times editorial recognizes the possi- 
bility of this interpretation. It concludes with the sentence: 
“Whether the fault is Congress’ or the Court’s, it is 
Congress that can and must correct it.” Whether it should 
be “corrected” is, of course, a matter of opinion. Before 
the Norris-LaGuardia Act was passed this Department 
published a study of The Use of Injunctions in Labor 
Disputes and came to many of the conclusions which were 
afterward impiemented in the law. This particular issue 
of course was not up at that time. Two points, however, 
stand out clearly: (1), the necessity, when unpopular 
court decisions are handed down in labor cases, of dis- 
tinguishing between what may be attributed to judicial 
philosophy and what is clearly a statement of the intent 
of Congress; (2), the importance, when legislation of 
this sort is interpreted and made effective by the courts, 
of appraising the law in the light of its legislative history 
and social background. 


Dr. Compton’s Testament of Science 


The address delivered on January 1 by Professor 
Arthur H. Compton as retiring president of the American 
Association for the Advancement of Science was note- 
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worthy for its interpretation of the relation of science to 
social progress.1_ He undertook to indicate “the direction 
in which science makes it necessary for the world to 
move.” And he began by recalling the Greek legend of 
Daedalus, who fashioned a sword of steel to replace the 
king’s sword of bronze. The citizens remonstrated with 
him, declaring that the sword would not bring them 
happiness, but strife. To which he replied, “It is not my 
purpose to make you happy. I will make you great.” 
Science, like the steel of Daedalus, brings conflicts but it 
“is compelling man to follow the sure road to a greater 
destiny.” 

Granted, science and technology have made possible 
the present disastrous war. It is, nevertheless, “one of 
the great safeguards of the stability of modern society 
that the weapons with which wars are now won are the 
product of cooperative research and manufacture on so 
large a scale that the effort can not be hid... . The large 
scale of modern military preparations makes . . . policing 
much more practicable than was true before technology 
became the basis of military power.” The threat of a 
“new weapon” is minimized by the nature of scientific 
progress. “More and more the major inventions and 
industrial developments are the result of the cooperative 
efforts of large groups of research men. An idea may 
emerge in the mind of a lone inventor, but it passes 
through many hands before it is ready for use. Also, 
parallel developments by competing groups are the rule. 
It is rare indeed that a completed new industrial develop- 
ment catches the world by surprise. If this is true in 
industry, it is yet more unlikely that the balance of the 
world’s military power will be upset by an idea kept secret 
from a vigilant enemy. To be of conclusive military 
significance not only must the idea be perfected; the new 
weapon musi also be adapted to industrial production and 
be manufactured on a major scale. But such a develop- 
ment is difficult to hide. . . . The net result is that with 
the use of a world police force of a feasible size, it should 
be possible for a dominant governing body to maintain a 
stable peace in the new world that science builds. In 
spite of mighty new weapons that may tempt some ambi- 
tious leader to try again to snatch control of the world, 
the need for vast scientific and technical development to 
produce such weapons gives a stability adequate for a 
vigilant governing power to keep the peace.” 

Speaking more positively, there is something in the 
nature of science that compels “(1) increasing coopera- 
tion, (2) better and more widespread training and educa- 
tion, and (3) rise of commonly accepted objectives toward 
which society will strive.” It is in respect to the third 
point that the moral urgency appears. The will to coop- 
erate must be present. “Perhaps the great objective for 
us will be that of the common welfare, as discovered by 
a hundred million citizens who become educated to the 
possibilities of common men.” Thus the inevitability of 
the cooperative trend is not complete. Man has an 
unprecedented opportunity to “master his own destiny” ; 
but the address ends with a fervent hope that God may 
“srant us a vision of the possibilities of man which will 
challenge us to the worthy use of these great new powers.” 


Science in the Soviet Union 


“Whatever the efforts of the United States may be, it 
can be taken for granted that through the field of explora- 
tion, followed by healthy, energetic exploitation, the 


1“What Science Requires of the New World.” by Arthur H. 
Compton. Lancaster, Pa. Science, Jan. 14, 1944, p. 23 ff. 
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U.S.S.R. will shortly, as world time is measured, be 
able to stand side by side with the United States in no 
disproportionate stature.” With this statement Sir Hubert 
Wilkins concluded an address to the Congress Celebrating 
the Tenth Anniversary of American-Sovict Diplomatic 
Relations in New York last November. The speaker 
found this outlook a “matter for pleasant contemplation, 
provided we encourage and maintain the cooperation that 
is greatly to be desired.” 

For in the world of science the magnificent young 
energy of the U.S.S.R. has already led off in tremendous 
strides and what is discovered is immediately translated 
into social and economic action. Two addresses at the 
Congress, that of Sir Hubert and another by Dr. L. C. 
Dunn of Columbia University which was delivered to the 
Science Panel, are printed in the January 28 issue of 
Science. Both deal with the amazing progress in scientific 
knowledge made by Soviet scholars, Dr. Dunn in his own 
field of biology, and Sir Hubert in that of Arctic explo- 
ration. 

Dr. Dunn says “there is no doubt that the most impor- 
tant contributions have been coming from the U.S.A. 
and the U.S.S.R., and in the number of workers, of 
institutes and in quality of work these two countries are 
comparable.” In the Soviet Union, however, results have 
been achieved at a greater sacrifice. “At a time when 
food was scarce they still spared some for their experi- 
mental animals and for costly scientific equipment. They 
took means to build up science literally out of their 
necessities, not as we have done, out of our surplus; and 
they had only themselves to look to, for the great foun- 
dations, which poured their funds for pure research so 
generously into Germany and western Europe, were never 
able to make the same arrangements in or for the Soviet 
Union.” Dr. Dunn sees proof here that “control and 
organization of science by and for the whole community 
does not kill the scientific spirit or initiative nor submerge 
the individual scientist in a dead level of anonymity.” 

Sir Hubert describes the imaginative and immediate 
practical use that has been made of knowledge gained in 
exploration. Power has been developed from great 
northern rivers, previously almost unknown, that flow into 
the Arctic. Mines are power-operated in newly surveyed 
northern regions. New sea lanes and the northeast pas- 
sage have been opened to the Soviet Merchant Marine and 
Navy. Much significance is attached to knowledge gained 
of ice movements, subsequent air temperatures and sea- 
sonal conditions, ocean currents, and the periodical dis- 
tribution of fish life. Soundings of the Arctic Ocean have 
greatly interested geophysicists. Information obtained by 
Soviet scientists “has presented a new aspect of the earth’s 
outline.” 

Exploration has been greatly aided by the heavy tractor 
and the “cat train” which have opened up “vast fields for 
occupation in the north.” This in turn has led to study of 
soil chemistry and the development of quick-growing 
grains suited to the short sub-arctic summer—a type of 
information that will be useful to this country if it is 
decided to open up Alaska to intensive cultivation. Soviet 
researches in magnetism and magnetic disturbances are 
useful to navigators of all countries. A surprising devel- 
opment is the building of “great webways of tractor 
roads” surpassing the Alaskan Highway and the Burma 
Road in mileage and difficulty of terrain. 

In the eyes of scientists the U.S.S.R.’s mighty growth 
is a prospect from which they have no wish to be ex- 
cluded, for the fields here discussed are only two of those 
in which the Russian people have been striding ahead. 
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Loyalty — On Several Levels 


Social Forces for December, 1943, has a leading article 
on sociological postulates that are basic to world organi- 
zation. It is by Professor J. O. Hertzler of the University 
of Nebraska. Among the factors discussed is one that 
seems to have been very seldom treated, namely, the 
lack of certain psychological and spiritual elements of 
world community. Communication and transport and 
other developments have indeed “established the world 
society as a physical and possibly a cultural fact” but 
beyond that community does not exist. What we have is 
an “array” of peoples and races and nations—‘“an inter- 
national rather than a cosmopolitan society.” A common 
foundation of beliefs, values and will is lacking. 

The attainment of world citizenship as a possession of 
every individual, supplementing his national citizenship, 
offers possibilities, but this involves the obvious problem 
of sovereignty. Even though this difficulty should be 
surmounted psychological difficulties would remain. “A 
community,” says Professor Hertzler, “is integrated and 
its public opinion is potent in proportion as the distinc- 
tion between the in-group and the out-group is evident. 
[Quincy Wright’s A Study of War is referred to in this 
connection.]_ The members of a group feel a unity the 
more they are conscious of themselves as differentiated 
from and opposed to other groups; and usually the sup- 
porting group opinion is in direct ratio to this sense of 
unity. The out-group is a foil against which the in-group’s 
consciousness and will are sharpened. The supporting 
opinion itself is a matter of homogeneous, intense assump- 
tions, understandings, beliefs, and values of the component 
individuals far more than it is the expression of formal 
groups or organizations. But a world-community cannot 
be contrasted with any out-group; it has no other hostile 
or threatening world to organize against ; the usual, almost 
automatically operating aid to organization is lacking.” 

The writer sees the discovery of “world-wide psycho- 
logical substitutes for the out-group as a unifying agent” 
as an important task if world unity is to be realized. He 
points out that the “more than forty international non- 
political organizations of a functional sort, and the more 
than 700 private international organizations” constitute 
a resource. It is noted that national loyalty, except that 
of a chauvinistic sort, is not inconsistent with global 
unity. ‘Canadian nationalistic spirit permits, yes incites to, 
sacrificial devotion to the British Commonwealth of Na- 
tions.” 

But how political “loyalty” is to be achieved on a world 
scale when loyalty to is not balanced, as in the case in 
national loyalties, by loyalty against, here is an unsolved 
problem. 


In the same issue of Social Forces Hornell Hart and 
Henrietta Bowne present some astonishing figures with 
reference to the trend of the divorce rate. The curve is 
plotted showing an accelerated rate from 1888 to 1938. 
The report is in large part technical but the conclusions 
are startling. The authors see as probable a marked in- 
crease in the divorce rate by 1945 (assuming that this 
will be the maximum year following the present war). It 
“seems safe,” they say, “to estimate that the maximum 
divorce rate after this war will be between one-third and 
one-half of the marriages.” 

The common assumption that the business cycle is an 
important factor in the divorce rate is discounted in the 
findings. The correlation with economic trends is relatively 
low. The authors state that their study does not reveal 


the causes but they conclude with the remark that “soci- 
ologists will doubtless consider such factors as increasing 
urbanization, increasing mobility, transfer of functions 
from the home to other institutions and agencies, increas- 
ing economic independence of women, weakened religious 
sanctions, decreased rigidity of divorce legislation and 
administration, decreasing birth rates, and increasing 
sexual promiscuity.” 


The Plight of the Schools 


We are indebted to Edpress News Letter (Washington, 
D. C.) of December 4, 1943, for the following: 

Present trends show that the school crisis of 1942-43 
is continuing in 1943-44 without abatement. Teacher 
turnover or replacement continues to be double its normal 
rate. Thousands are leaving the profession and their 
position are left vacant, eliminated, or filled by persons 
with less than standard qualifications. 


A summary of estimates recently issued by the NEA 
Research Division, based on data collected in cooperation 
with the U. S. Office of Education, as of the fall of 1943, 
contains the following: 

“The outlook for 1943-44 . . . is that 254,000 teachers 
will be paid less than $1,200; 44,000 will receive less than 
$600. Thus in a total of 882,450 teachers nearly thirty 
in every hundred will be below $1,200; five in every 
hundred will be below $600. Last year 360,000 received 
less than $1,200 and 66,000 received less than $600.... 

“In 1943-44 more than 170,000 teachers will be new to 
their positions as compared with a turnover of 180,000 


in 1942-43 and a normal annual replacement of about 
90,000, ... 


“Teacher turnover does not measure the number of 
persons leaving the profession since many ‘new’ teachers 
have shifted from other school systems. Last year the 
profession lost an estimated total of 39,000 teachers who 
entered the military services; this year the expected loss 
will be 29,000. In 1942-43 apparently 37,000 teachers 
entered war industries and similar non-teaching employ- 
ment; in 1943-44 about 25,000 are expected to leave for 
similar reasons. The total number leaving because of 
military service, other employment, marriage, death, and 
other factors is expected to reach 80,000 teachers. 

“How will this gap be closed? In the first place 10,000 
positions have been eliminated and 8,000 other positions 
are vacant (in October). Thus there are 62,000 positions 
that have been filled by recent graduates of teacher- 
education institutions amd persons holding emergency 
credentials. In September, 1943, more than 40,000 emer- 
gency certificates had been issued and by October the 
number had. risen to 50,000... . 

“The potentially most destructive development is the 
decline of teacher education. In 1940-41 the teachers 
colleges enrolled 175,000 regular students; in 1941-42 a 
total of 146,000; in 1942-43 a total of 113,000; and in 
1943-44 an estimated total of 72,000 (not including mili- 
tary students). These institutions have declined 60 per 
cent of their prewar enrolments. In the same period the 
number of emergency credentials has increased from 2,300 
to 50,000—an increase of 2,000 per cent.” 

Public high schools of the country have lost more than 
a million pupils since the war began. At present the high- 
school population stands at 5,761,000 pupils. This enrol- 
ment figure is 6.2 per cent lower than that of last year. 
More than 2,000 high-school vocational agriculture depart- 
ments have been closed during the last two years. 
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